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1. 9:00 AM CASE NUMBER:  C22-01799 
CASE NAME:  ARMANDO GOMEZ VS. ALEJANDRO MORALES 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO INTERVENE  
FILED BY: EAST CONTRA COSTA IRRIGATION DISTRICT 
*TENTATIVE RULING:* 
 
Granted. East Contra Costa Irrigation District is directed to file a complaint in intervention no later 
than December 1, 2022. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-01841 
CASE NAME:  ANTHONY SERVICE VS.  VOLKSWAGEN GROUP OF AMERICA, INC 
 *HEARING ON MOTION IN RE:  LEAVE TO INTERVENE BY AMY WYNNE  
FILED BY: WYNNE, AMY 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff-Intervenor Amy Wynne (“Proposed Intervenor” or “Wynne”)’s motion for 

leave to intervene pursuant to Code of Civil Procedure (“CCP”) § 387. The motion is opposed by Class 

Plaintiffs and Defendants. 

For the following reasons, the motion is denied. 

Brief Factual and Procedural Background 

This is a putative class action arising out of a data breach. (Complaint at ¶ 2.) Proposed Intervenor is a 
putative class member in this action. (Id. at ¶¶ 88, 89.) This case arises out of a nationwide class 
action complaint originally filed in the United States District Court for the District of New Jersey, titled 
Villalobos v. Volkswagen Group of America, Inc., No. 2:21-cv-13049-JMV-JBC (D.N.J.) on June 28, 2021 
by Plaintiff Ricardo Villalobos. (Byrd Decl. at ¶ 7.) On August 9, 2021, Plaintiff Villalobos filed a First 
Amended Class Action Complaint, adding Plaintiff Jeremy Adams. (Id.) On July 8, 2021, Plaintiff John 
Hajny filed his Class Action Complaint in the same court, titled Hajny v. Volkswagen Group of America, 
Inc., No. 2:21-cv-13442-JMV-JBC (D.N.J.). (Id.) On September 14, 2021, the court consolidated the 
Villalobos and Hajny actions, and the plaintiffs in those actions filed a Consolidated Class Action 
Complaint on October 14, 2021, which added a fourth Plaintiff, Anthony Service, under the 
consolidated caption, “In re: Volkswagen Group of America, Inc. Data Breach Litigation” (the 
“Consolidated Action”). (Id.) 

Proposed Intervenor is named Plaintiff in the related action, Wynne v. Audi of America, LLC, Case No. 
4:21-cv-08518-DMR (the “Wynne Action”), which is currently pending before Magistrate Judge Donna 
M. Ryu in the Northern District of California. The Wynne Action was originally filed on Marin County 
on June 18, 2021. (Byrd Decl. at ¶ 8.) On November 2, 2021, the Wynne Action was removed to the 
Northern District of California. (Id. ¶ 10.) 
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On November 29, 2021, upon the Parties’ stipulation, the In Re: Volkswagen Action was transferred to 
the Northern District of California, so that it could be consolidated with the Wynne Action. (Simpson 
Decl. at ¶ 4, Ex. 1.) Before the consolidation could occur, however, Wynne moved to remand, which 
was ultimately denied. (Byrd Decl. at ¶ 10.) 

The Hon. Wayne R. Andersen (Ret.) presided over the settlement negotiations between Class 
Plaintiffs, Defendants, and proposed intervenor Wynne. (Andersen Decl. at ¶ 1.) Counsel for Class 
Plaintiffs, Defendants, and Wynne attended and participated in settlement discussions at an in-
person mediation session on May 16, 2022 in Chicago, IL. (Id. at ¶ 9.) Wynne’s counsel chose to 
depart this session in the early evening, while settlement discussions were still ongoing. (Id. at ¶ 11.) 
Counsel for proposed intervenor recalls these settlement discussions differently, but does not dispute 
that he was present at the mediation. (Righetti Decl. at ¶ 8.) 

On August 10, 2022, Plaintiffs and Defendants informed Judge Ryu that they had signed a term sheet 
and, to avoid potential unnecessary disputes, planned to seek judicial approval of the settlement in 
state court. (Simpson Decl. at ¶ 6.) The instant class action complaint (the Service action) was filed on 
August 30, 2022.  

On September 15, Plaintiffs moved for preliminary approval of the Settlement Agreement, and the 
Court set a preliminary approval hearing for October 20. On October 13, one week before the 
preliminary approval hearing, Wynne filed an ex parte application for leave to intervene in this action. 
Although the ex parte application was denied, the Court permitted Wynne to file her motion to 
intervene, set it for hearing on November 17, 2022, and continued the hearing on the preliminary 
approval motion to December 1, 2022. 

Legal Standard 

Intervention is governed by CCP section 387. CCP section 387 contemplates both mandatory and 
permissive intervention.  

CCP section 387(b) provides: 

If any provision of law confers an unconditional right to intervene or if the person 
seeking intervention claims an interest relating to the property or transaction which is 
the subject of the action and that person is so situated that the disposition of the 
action may as a practical matter impair or impede that person’s ability to protect that 
interest, unless that person’s interest in adequately represented by existing parties, 
the court shall, upon timely application, permit that person to intervene. 

To establish mandatory intervention, a proposed intervener must show (1) “‘an interest relating to 
the property or transaction which is the subject of the action’”; (2) the party is “‘so situated that the 
disposition of the action may as a practical matter impair or impede that person's ability to protect 
that interest’”; and (3) the party is not adequately represented by existing parties. (Siena Court 
Homeowners Assn. v. Green Valley Corp. (2008) 164 Cal.App.4th 1416, 1423–1424 (Siena Court).) 
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CCP section 387(a) provides: 

Upon timely application, any person, who has an interest in the matter in litigation, or 
in the success of either of the parties, or an interest against both, may intervene in 
the action or proceeding. 

Under this provision, “‘the trial court has discretion to permit a nonparty to intervene where the 
following factors are met: (1) the proper procedures have been followed; (2) the nonparty has a 
direct and immediate interest in the action; (3) the intervention will not enlarge the issues in the 
litigation; and (4) the reasons for the intervention outweigh any opposition by the parties presently in 
the action. [Citation.]’” (Siena Court, supra, 164 Cal.App.4th at p. 1428.) 

Analysis 

The Court finds that the outcome of the instant motion is dictated by Edwards. In Edwards, the Court 
of Appeal addressed three wage and hour actions asserted against Heartland Payment Systems. 
(Edwards v. Heartland Payment Systems, Inc. (2018) 29 Cal.App.5th 725.) The Edwards and Wilson 
complaints were filed on the same day, January 5, 2016, with amended complaints being filed on 
January 14, 2016 and February 29, 2016 respectively. The Torres complaint was filed on March 4, 
2016, and was amended to add a PAGA claim as well as additional allegations “which were not 
expressly identified in the Edwards or Wilson complaints.” (Id. at p.729.) The plaintiffs in Edwards 
reached a settlement and amended their complaint which “basically brought the Edwards case in line 
with the allegations in Wilson and Torres.” (Id. at 730.) The Torres plaintiffs moved to intervene in 
Edwards, which the trial court denied. The Court of Appeal found no error under either the 
mandatory or discretionary intervention provisions. 

The Service action and the Wynne action involve the same class and many of the same claims, arising 
out of a data breach that affected customers and potential customers of Volkswagen of America and 
Audi (Complaint at ¶ 2; Proposed Complaint in Intervention at ¶ 2). Accordingly, Wynne has “an 
interest in preserving [her] claims encompassed by the [Service] complaint and settlement” and 
satisfies the first requirement for mandatory intervention. (Edwards, supra, 29 Cal. App. 5th at p. 
733.) 

However, as in Edwards, the request for mandatory intervention fails on the second prong: “the party 
is so situated that the disposition of the action may as a practical matter impair or impede that 
person's ability to protect that interest.” (Id. at p.732.) The court in Edwards found it “manifestly 
correct” that “plaintiffs’ ability to protect their interest would not be practically impaired or impeded 
by the settlement … because they could opt out of or object to the settlement.” (Ibid.) Such is the 
case here. 

Here, the existence of options other than intervention, including the ability to file a motion pursuant 
to Code of Civil Procedure section 663, opt out, or object, demonstrate Wynne’s rights will not be 
impaired or impeded by the settlement. The Court notes Wynne may also appeal this order denying 
her motion for leave to intervene. (County of Alameda v. Carleson, 5 Cal. 3d 730, 736 (1971) [“[O]ne 
who is denied the right to intervene in an action … may appeal from the order denying 
intervention.”].) Moreover, the Court’s fiduciary duties in approving the final settlement will further 
protect Wynne’s interests as well as the interests of the entire settlement class. (Edwards, supra, 29 
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Cal. App. 5th at 734 [“we see no reason why the court's fiduciary duties to review the settlement 
cannot reinforce the conclusion that the Torres plaintiffs' ability to protect their interests would not 
be practically impaired or impeded by the settlement.”].) 

In her reply to Defendants’ opposition to her motion, Wynne attempts to distinguish Edwards, 
arguing that “the Edwards court’s reasoning is fundamentally ‘flawed’ and should not be followed by 
this Court.” (Reply to Defendants’ Opp. at 3:3-4.) In support, Wynne relies on commentary from 
Newberg and Rubenstein on Class Actions as well as 11th and 8th Circuit authority. The Court does 
not find Wynne’s arguments persuasive. 

Wynne’s motion and reply primarily focus on purported objections to the settlement, issues this 
Court need not address at this time to deny the motion to intervene. (Edwards, supra, 29 Cal. App. 
5th at 735 [“The trial court did not separately analyze the final element of inadequate representation, 
and we need not address it. The Torres plaintiffs’ failure to show their own ability to protect their 
interests would be practically impaired or impeded by the settlement defeats mandatory 
intervention.”].) Wynne may opt out, or properly lodge her objections in connection with Plaintiffs’ 
motion for final approval of the class settlement. 

“The trial court has discretion to permit a nonparty to intervene where the following factors are met: 
(1) the proper procedures have been followed; (2) the nonparty has a direct and immediate interest 
in the action; (3) the intervention will not enlarge the issues in the litigation; and (4) the reasons for 
the intervention outweigh any opposition by the parties presently in the action." (Siena Court, supra, 
at p. 1428.) The Court finds Wynne’s request for permissive intervention unpersuasive as well. Her 
reasons for intervention do not outweigh Defendants’ and the non-moving Plaintiffs’ opposition 
thereto in light of her right to object or opt out. (Edwards, supra, 29 Cal. App. 5th at 736.) 

Here, “[d]espite all of [Wynne’s] various arguments, [she] truly only seek[s] one goal-to challenge the 
adequacy of the settlement in [Service].” (Edwards, supra, 29 Cal. App. 5th at 733.) In this regard, 
intervention is unnecessary, because Wynne “may object to the class settlement and point out why 
[she] believe[s] it is unfair or inadequate.” (Id.) Through this process, Wynne “will receive additional 
protection from the [Court], which must approve any settlement in order to prevent fraud, collusion 
or unfairness to the class.” (Id.) 

Consequently, proposed Intervenor Amy Wynne’s Motion to Intervene is denied. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-01841 
CASE NAME:  ANTHONY SERVICE VS.  VOLKSWAGEN GROUP OF AMERICA, INC 
 HEARING IN RE:  APPLICATION OF COLIN R. JENNINGS FOR PRO HAC VICE ADMISSION TO THE BAR 
OF THIS COURT  
FILED BY: VOLKSWAGEN GROUP OF AMERICA, INC 
*TENTATIVE RULING:* 
 
Granted. 
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4. 9:00 AM CASE NUMBER:  C22-01841 
CASE NAME:  ANTHONY SERVICE VS.  VOLKSWAGEN GROUP OF AMERICA, INC 
 HEARING IN RE:  APPLICATION OF SEAN G. WIEBER FOR ADMISSION PRO HAC VICE AS COUNSEL 
FOR DEFENDANT SANCTUS LLA D/B/A SHIFT DIGITAL  
FILED BY: SANCTUS, LLC D/B/A SHIFT DIGITAL 
*TENTATIVE RULING:* 
  
Granted. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  C22-01841 
CASE NAME:  ANTHONY SERVICE VS.  VOLKSWAGEN GROUP OF AMERICA, INC 
 HEARING IN RE:  APPLICATION OF JAMES W. RANDALL FOR ADMISSION PRO HAC VICE AS COUNSEL 
FOR DEFENDANT SANCTUS LLA D/B/A SHIFT DIGITAL  
FILED BY: SANCTUS, LLC D/B/A SHIFT DIGITAL 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-01895 
CASE NAME:  SHANKAR VS ARAG 
 *HEARING ON MOTION IN RE:  FOR ISSUE AND EVIDENTIARY SANCTIONS  
FILED BY: ARAG, LLC 
*TENTATIVE RULING:* 
 

Defendant ARAG North America, Inc., moves for issue and evidentiary sanctions.  Defendant 

ARAG served written discovery requests in late 2021.  After responses were received, the parties met 

and conferred, an informal discovery conference was held, and ultimately, on July 28, 2022, the Court 

granted ARAG’s motion to compel further written responses.  (An order after hearing was entered on 

August 17, 2022.)  On August 7, 2022, plaintiff served supplemental responses, which ARAG asserts 

were still deficient.  Further meeting and conferring resulted in further supplemental responses, 

which ARAG asserts still remain deficient. 

Evidentiary sanctions are appropriate where previous attempts at gaining compliance 

through orders to supplement have been ineffective, and the court must make such orders “as are  
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just.”  (Deyo v. Kilbourne (1978) 84 Cal.App.3d 771, 793.)  The orders are intended to accomplish the 

purposes of discovery, not as punishment.  (Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 

Cal.App.3d 481, 487-488.)  

ARAG seeks orders establishing the following facts: (1) ARAG paid for all services covered 

under the plan; (2) ARAG did not drop or try to drop plaintiff from coverage; (3) Other work done by 

Attorney Kraemer was not covered by the plan; (4) Plaintiff chose Kraemer as his attorney; (5) 

plaintiff has not sustained any damages as a result of the acts complained of; (6) plaintiff opened his 

ARAG case file No. 1730725-001 in order to file a motion to modify a child support order (as opposed 

to enforcing a child support order); (7) plaintiff opened his ARAG case file No. 1217567-009 in order 

to file a motion to enforce a child support order (as opposed to modifying a child support order).  

ARAG also seeks orders precluding plaintiff from introducing evidence regarding (1) any amounts 

plaintiff paid to Kraemer; and (2) facts regarding any alleged breach of contract. 

Plaintiff responds that he has provided sufficient responses, and has participated in the meet 

and confer process, supplemented his responses and done all that is required.  He further asserts that 

ARAG is simply trying to make its case through discovery of his work product, rather than generating 

its own evidence.  He asserts that much of the information in question can be obtained from other 

parties (e.g., Wells Fargo, Attorney Kraemer).  He states “In an adversarial system, ARAG is coercing 

Plaintiff to make the case for them.  This should be disallowed by court and ARAG subjected to 

immediate sanctions.”  The law requires, however, that discovery requests be answered fully, absent 

a specific objection, even where it amounts to asking the responding party “to make the case for 

them.” 

In support of its motion, ARAG has filed a detailed Separate Statement setting forth the 

discovery requests in question, the responses provided, and the reasons why it contends that each is 

insufficient.  The requests are: Form Interrogatory 17.1 (support for each denial of previous requests 

for admission; Form Interrogatory No. 50.1 (support for all claims of all agreements) Form 

Interrogatory No. 50.2 (identification of each even constituting the breach of the agreement); Special 

Interrogatory No. 7 (identify all bills from Kraemer that plaintiff paid); Special Interrogatory No. 27 

(describe all work done by Kramer); Special Interrogatory No. 29 (describe all work plaintiff’s 

attorneys in Ohio did); Special Interrogatory No. 30 (Identify all bills plaintiff paid to Ohio attorneys); 

RFP No. 2 (all invoices issued to plaintiff by ARAG); RFP No. 5 (all payments made by Plaintiff to 

Kraemer); RFP No. 7 (all documents concerning claims for damages); RFP No. 11 (documents related 

to services provided by Kraemer); RFP No. 12 (documents related to damages from ARAG’s failure to 

pay); RFP No. 13 (documents related to any harm); RFP No. 15 (documents relating to contention that 

ARAG did not pay for covered fees); RFP No. 16 (documents relating to motions to modify custody 

orders); RFP No. 17 (documents relating to defense against ex-wife’s attempt to modify custody 

order); RFP No. 18 (documents relating to motions brought against him to modify custody order); RFP 

No. 19 (documents relating to motions brought by plaintiff to enforce a child custody order); RFP No. 
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20 (documents relating to motions brought against plaintiff to enforce a child custody order); RFP No. 

21 (documents relating to allegations that ARAG tried to drop plaintiff from coverage); RFP No. 22 

(documents relating to payments plaintiff  made to his Ohio attorney). 

Reviewing plaintiff’s answers to this discovery, it is clear that they are rambling and 

inadequate.  But plaintiff did not completely refuse to answer.  He did provide some receipts and 

general statements.  He never stated in the proper form that he has produced all documents and has 

made a diligent search.  The requests here are nearly all either requests for production of documents 

or interrogatories asking that plaintiff identify documents.  The more appropriate sanction is to 

preclude plaintiff from introducing or relying on (at trial or in any motion) any document with respect 

to the seven identified issues that ARAG seeks to have deemed established, unless plaintiff produced 

the document in discovery (or unless it was produced in discovery by ARAG or is otherwise relied on 

or introduced by ARAG).  As to the two requests for an order that plaintiff be precluded from 

introducing evidence on the specified issues, plaintiff is precluded from introducing or relying on (at 

trial or in any motion) any documents on those topics, unless the documents were produced in 

discovery (or unless it was produced in discovery by ARAG or is otherwise relied on or introduced by 

ARAG).  While this may seem inadequate to ARAG, in the context of this case, it is sufficient to fulfill 

the purposes of the Discovery Act, and a greater sanction would be punitive. 

The motion is granted in part and denied in part, as set forth above. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-00202 
CASE NAME:  SAFIKHANI VS DOUBLE AA CORPORATION 
 *HEARING ON MOTION IN RE:  COMPEL ARBITRATION AND DISMISS REPRESENTATIVE CLAIMS  
FILED BY: DOUBLE AA CORPORATION A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Before the Court is a motion to compel arbitration and to dismiss Plaintiff Sia Safikhani’s PAGA claim 
filed by Defendant Double AA Corporation. For the reasons stated below, the motion to compel 
arbitration of Plaintiff's individual PAGA claims is granted. The motion to dismiss representative PAGA 
claims alleged in the Complaint is denied without prejudice. The Court further orders the action with 
respect to the representative PAGA claims shall be stayed until May 15, 2023. The case management 
conference presently set November 30, 2022 is vacated, and a new case management conference is 
set for 8:30 a.m. on April 28, 2023. The parties shall include with their case management conference 
statements a report on the status of the arbitration and any other developments relevant to whether 
the stay should be terminated or extended.  

Background  

Plaintiff was employed by Defendant Double AA Corporation at a Valero gas station and convenience 
store in Clayton, California, in the position of sales clerk. (Compl. ¶ 9; 13 Spurlock Decl. ¶ 2.) Plaintiff 
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alleges a single cause of action as an aggrieved employee on behalf of himself and other aggrieved 
employees of Defendant pursuant to the Private Attorney General Act, Labor Code section 2698 et 
seq. (“PAGA”) for various violations of the Labor Code. (Compl., ¶¶ 13-48.) 

Double AA filed a motion to compel arbitration and to dismiss the PAGA action based on the United 
States Supreme Court's decision in in Viking River Cruises, Inc. v. Moriano (2022) 142 S. Ct. 1906, reh. 
den. (August 22, 2022) (“Viking”). Defendant’s motion is supported by the Spurlock Declaration which 
includes a copy of the Alternative Dispute Resolution Agreement (“Arbitration Agreement”) signed by 
Plaintiff. (Spurlock Decl., Exh. 1)  

Plaintiff opposes the motion on the ground that Double AA has not provided evidence that the FAA 
applies, so the holding in Viking cannot apply. If the Court is inclined to order the individual PAGA 
claims to arbitration, Plaintiff argues the Court should evaluate Plaintiff’s standing to pursue 
representative claims in light of the California Supreme Court decision in Kim v. Reins International 
California, Inc. (2020) 9 Cal.5th 73 ("Kim") and allow the representative claims to proceed. In the 
alternative, Plaintiff asks the Court to stay the action for approximately 90 days so that a plaintiff with 
standing can be found.  

Procedure and Burden of Proof on Motion to Compel Arbitration 

Whether the arbitration agreement is governed by the Federal Arbitration Act, 9 U.S.C. § 1, et seq. 
(“FAA”) or by the California Arbitration Act, Code of Civil Procedure section 1280, et seq)., the 
threshold issue of whether a valid and enforceable agreement to arbitrate exists is determined under 
California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 
413; Code Civ. Proc. §§ 1281, 1281.2, 1290.2.) Once the existence of an arbitration agreement is 
established, the burden is on the party opposing arbitration to prove a defense to its enforcement. 
(Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 572, 580.) If a written arbitration 
agreement exists, it will be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. Kho 
(2019) 8 Cal.5th 111, 125 (“OTO”); Code Civ. Proc. § 1281.) 

Existence of an Arbitration Agreement to Which the FAA Applies 

Plaintiff does not dispute the existence of the Arbitration Agreement or that it applies to the PAGA 
claims alleged in the Complaint. He also does not challenge the Arbitration Agreement on the basis of 
unconscionability or other state-law defense to contract formation. As to applicability of the FAA, 
Plaintiff argues that “FAA preemption is not at issue” because the parties did not voluntarily elect to 
have the FAA govern enforcement of their arbitration agreement and Defendant has not shown its 
operations affect interstate commerce. (See Opp., p. 3:19-25; Lane v. Francis Capital Management 
LLC (2014) 224 Cal.App.4th 676 at 687-88 [a party seeking to enforce an arbitration agreement has the 
burden of showing FAA preemption].)  

“Employment contracts, except for those covering workers engaged in transportation, are covered by 
the FAA.” (E.E.O.C. v. Waffle House, Inc. (2002) 534 U.S. 279, 289.)  

The FAA applies where there exists “a contract evidencing a transaction involving commerce.” (9 
U.S.C. § 2.) Because the FAA “is based upon and confined to the incontestable federal foundations of 
‘control over interstate commerce,’” the contract must have some connection with interstate 
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commerce. (See Allied-Bruce Terminix Companies, Inc. v. Dobson (1995) 513 U.S. 265, 271.) However, 
the Supreme Court has explained that the words “involving commerce” “are broader than the often-
found words of art ‘in commerce,’” and that “involving” in this context is “the functional equivalent of 
the word ‘affecting.’” (Id. at 273-74.) This “expansive” view of the FAA’s reach led the Supreme Court 
to conclude that the FAA applied where the defendant—a termite control services company—used 
materials that came from outside of the state. (Id. at 282.) 

With its reply submission, Defendant offers evidence to show involvement in interstate commerce. 
Specifically, Defendant presents a declaration of its President, Wisfe Aish, who states: “Double AA is 
the owner of a Valero Gas Station and convenience store. Products imported from other states are 
sold at the convenience store. Customers who live in states other than California have purchased gas 
or other items.” (Aish Decl. ¶ 2.) Plaintiff was employed as store clerk and would have played a role in 
this activity. (Spurlock Decl. ¶ 2.) During the meet and confer process, Plaintiff apparently agreed that 
Viking required arbitration of his individual PAGA claims. (Cohoe Decl. ¶¶ 4, 5.) Thus, Defendant 
argues the Aish Declaration is properly considered because it simply responds to a new argument 
raised by Plaintiff in opposition to the motion. 

In its discretion, the Court has considered the Aish Declaration. Defendant purchased products from 
interstate suppliers which were then sold to interstate travelers and Plaintiff played a role in this 
activity. Under the Supreme Court's broad interpretation of what may constitute “interstate 
commerce” for purposes of the FAA, the Court concludes that Defendant has made a sufficient 
showing of connection to interstate commerce to justify application of the FAA.  

However, as this evidence was presented on reply, the Court will be inclined to grant a continuance of 
the motion to allow Plaintiff to address this dispositive issue if Plaintiff contests the tentative ruling 
and requests the opportunity to do so. (See Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537–
1538.) 

Analysis 

Plaintiff argues that California law (principally, the Iskanian decision) prohibits enforcement of the 
arbitration agreement. The Court finds that the Arbitration Agreement is governed by the FAA and, 
based on the language of the agreement and the Viking holding, Plaintiff’s individual PAGA claims 
may be compelled to arbitration. 

A. The Viking Decision 

Under PAGA, the plaintiff is in effect deputized by the Labor and Workforce Development Agency 
(“LWDA”) to pursue claims for civil penalties for violations of the Labor Code as an agent of the LWDA 
if, after notice, the LWDA does not elect to pursue the violations itself. According to the Court in 
Viking, a PAGA action is a representative action in two senses: the plaintiff employee on behalf of the 
LWDA can pursue claims for violations that the employee has personally suffered, including civil 
penalties (described by the Court as “individual PAGA claims”), and the employee can also pursue 
claims for Labor Code violations and civil penalties based on violations other “aggrieved employees”  
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have suffered even though the plaintiff employee has not suffered those violations (described by the 
Court as “representative PAGA claims”). (Viking, supra, 142 S. Ct. at 1915-1916 [citing Kim, supra, 9 
Cal.5th at 87].)  

In Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 Cal.4th 348 (“Iskanian”), the California Supreme 
Court held “an employee’s right to bring a PAGA action is unwaivable” as contrary to California public 
policy. (Iskanian, supra, 59 Cal.4th at 383-384 [“where . . . an employment agreement compels the 
waiver of representative claims under PAGA, it is contrary to public policy and unenforceable as a 
matter of state law.”.) The Court in Viking interpreted Iskanian as creating two rules: “Iskanian’s 
principal rule prohibits waivers of ‘representative’ PAGA claims in the first sense. That is, it prevents 
parties from waiving representative standing to bring PAGA claims in a judicial or arbitral forum. But 
Iskanian also adopted a secondary rule that invalidates agreements to separately arbitrate or litigate 
'individual PAGA claims for Labor Code violations that an employee suffered,’ on the theory that 
resolving victim-specific claims in separate arbitrations does not serve the deterrent purpose of 
PAGA. [Citations omitted.]” (Viking, supra, 142 S. Ct. at 1916-1917.)  

The Court in Viking held the secondary rule of Iskanian that makes unenforceable an agreement to 
separately arbitrate or litigate “individual PAGA claims” is preempted by the FAA, such that an 
agreement to arbitrate individual PAGA claims is enforceable. (Id. at 1924 [“[T]he FAA preempts the 
rule of Iskanian insofar as it precludes division of PAGA actions into individual and non-individual 
claims through an agreement to arbitrate.”].) The PAGA waiver in the arbitration agreement in Viking 
“if construed as a wholesale waiver of PAGA claims” was invalid under the primary rule of Iskanian, 
but because the agreement included a severability provision that allowed “any portion” of the waiver 
that remained valid to be enforced, the Court held that “Viking was entitled to enforce the agreement 
insofar as it mandated arbitration of Moriana’s individual PAGA claim.” (Viking, supra, 142 S. Ct. at 
1924-1925 [the portion of the waiver that would allow individual PAGA claims to be decided in 
arbitration “must still be ‘enforced in arbitration.’ ”].)  

B. Contract Terms and Claims Excluded from Arbitration 

The Arbitration Agreement provides, “All disputes and claims between Employer and me, whether 

arising during my employment or after my employment, will be resolved according to the terms of 

this ADR agreement. . . I agree that . . . arbitration under this ADR agreement is the exclusive remedy 

for all disputes . . . . Employer and I expressly intend and agree that. . . [we] shall only submit [our] 

own individual claims and disputes in arbitration. . . . I further agree that I am waiving the right to 

assert any claims against Employer as a representative or member in any class action or other 

representative action.” The Arbitration Agreement states that it “shall not apply to the following 

claims or disputes” including “a claim under the California Private Attorney General Act. . . unless the 

United States Supreme Court or California Supreme Court holds that such claims are subject to 

arbitration. . . . ” The Agreement further states “If any court … declares that any part of this ADR 

agreement to arbitrate is illegal, invalid or unenforceable, such a declaration shall not affect the 

legality, validity or enforceability of the remaining parts of this agreement, which shall be enforced to 

the fullest extent of the law.” (Spurlock Decl., Exh. 1 [ADR Agreement].) 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  11/17/2022 
 

 

11 

 

 

C. Viking Compels Arbitration of Plaintiff's Individual PAGA Claims and Allows the 
Representative PAGA Claims to Proceed in Court 

The arbitration agreement excludes PAGA claims from its reach except to the extent allowed by law. 

Before Viking, the matter would not have been arbitrable under applicable law because a PAGA claim 

was not arbitrable under applicable California law. Following Viking, in cases subject to the FAA, 

individual PAGA claims are arbitrable. (Viking, supra, 142 S.Ct. at 1924-1925.) To the extent that any 

language in the Arbitration Agreement could be construed as an impermissible “wholesale” waiver of 

PAGA claims, it contains a severability provision that essentially mirrors the provision in Viking. 

Defendant is entitled to compel arbitration of Plaintiff’s individual PAGA claims and its motion is 

granted as to those claims. 

D. Dismissal or Stay of Representative PAGA Claims 

The Court has inherent authority to stay this matter in the interests of justice to promote judicial 

efficiency. (OTO, supra, 8 Cal.5th 111, 141; Freiberg v. City of Mission Viejo (1995) 33 Cal.App.4th 

1484, 1489.) The Court finds that staying the action to the extent it involves those representative 

PAGA claims is the appropriate course. The parties dispute whether the conclusion of the Viking 

decision regarding the continued standing of an employee to pursue representative PAGA claims 

under California law when the employee’s individual PAGA claims are ordered to arbitration requires 

dismissal of the representative PAGA claims in this case.  

The concurring opinions by Justices Sotomayor and Barrett point out that the Court's statements in 
Part IV of the Viking decision may not be an accurate reflection of California law, that the California 
courts “have the last word” on California law in that regard, and that the comments in Part IV were 
“not necessary to the result.” (Viking, supra, 142 S. Ct. at 1925-1926.) The Court respectfully disagrees 
with the Viking Court's statements regarding California law and the employee's standing to pursue 
representative PAGA claims in light of, among other decisions, the California Supreme Court decision 
in Kim, supra. In Kim, the California Supreme Court expressly held that an employee retains standing 
to assert representative PAGA claims of other aggrieved employees even after the plaintiff 
employee's individual claims are fully settled and resolved. (Id. at 85-89.)  

The issue of Plaintiff's standing to pursue the representative PAGA claims in this action even though 
his individual PAGA claims will be addressed in arbitration will likely be resolved in the relatively near 
future in the Adolph v. Uber Technologies case currently pending before the California Supreme 
Court. The Court finds good cause to stay the action to the extent it embraces Plaintiff's 
representative PAGA claims at least for some reasonable, limited period, rather than to dismiss the 
claims.  

In light of this conclusion, the Court need not address arguments regarding Plaintiff’s request to 
substitution a new plaintiff with standing.   
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8. 9:00 AM CASE NUMBER:  MSC21-01222 
CASE NAME:  LYONS VS PALECEK IMPORTS, INC. 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL AND CLASS ACTION SETTLEMENT  
FILED BY: LYONS, MANDISA AIN 
*TENTATIVE RULING:* 
 

Plaintiff Mandisa Lyons moves for preliminary approval of her class action and PAGA 
settlement with defendant Palacek Imports, Inc., which operates a furniture manufacturing and 
wholesale business. 

A. Background and Settlement Terms 

The original complaint was filed on June 14, 2021, raising class action claims on behalf of non-
exempt employees, alleging that defendant violated the Labor Code in various ways, including failure 
to pay minimum and overtime wages, failure to provide meal and rest breaks, failure to provide 
proper wage statements, failure to reimburse necessary business expenses, and failure to pay all 
wages due on separation. The complaint included PAGA claims, based on notices previously provided 
to the LWDA.  A First Amended Complaint was filed on August 10, 2022. 

The settlement would create a gross settlement fund of $900,000.  The class representative 
payment to the plaintiff would be $5,000.  Attorney’s fees would be $300,000 (one-third of the 
settlement).  Litigation costs would not exceed $20,000.  The settlement administrator’s (Phoenix’s) 
costs will not exceed $20,000.  PAGA penalties would be $10,000, resulting in a payment of $7,500 to 
the LWDA.  The net amount paid directly to the class members would be about $572,500. The fund is 
non-reversionary.  Based on the class size, the average payment to each class member would be 
about $2,000. 

The entire settlement amount will be deposited with the settlement administrator within 30 
days after the effective date of the settlement (which is specifically defined to account for 
contingencies such as objections and appeals).  

The proposed settlement would certify a class of all current and former hourly employees in 
California at any time between June 1, 2017 and the date of preliminary approval “excluding any 
persons who were represented by counsel, and had a civil action pending as of July 1, 2022.”  The 
class has about 285 members. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   
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Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 180 days after mailing will be voided, and will be 
provided to the State Controller’s unclaimed property fund.  

The settlement contains release language covering “any and all claims that were asserted in 
the Action, or that arise from or could have been asserted based on the facts…alleged in Plaintiff’s 
complaint or First Amended Complaint,” as well as a number of specifically identified claims. Under 
recent appellate authority, the limitation to those claims with the “same factual predicate” as those 
alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 
537 [“A court cannot release claims that are outside the scope of the allegations of the complaint.”  
“Put another way, a release of claims that goes beyond the scope of the allegations in the operative 
complaint’ is impermissible.”] Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including a 20% sampling of certain records.  (What records were subject to sampling, and why there 
would be sampling at all in a class with only 285 members, is not clear.) Counsel retained an expert to 
review the material.  The matter settled after arms-length negotiations, which included a session with 
an experienced mediator on June 28, 2022.  The First Amended Complaint was filed on August 10, 
2022.  The court docket indicates that the stipulation was signed by counsel on June 8, 2022, and 
approved June 9, with both documents officially filed June 10, 2022.   (Plaintiff’s motion states that 
the filing was based on a stipulation submitted on June 30, 2022, but that appears to be an 
inadvertent error.)  Plaintiff’s briefing in support of the motion does not specify just what was added 
in the First Amended Complaint, or why the stipulation was reached so close to the mediation date, 
or why the First Amended Complaint was not actually filed until after the mediation, even though the 
stipulation said it would be filed within twenty days.  The entire sequence raises the issue of whether 
the new claims were the subject of adequate discovery and investigation.   

Counsel also has provided an analysis of the case, broken down by each type of claim and 
how the settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. This includes an estimate of the maximum value of each claim, with a “reasonable 
estimated value” of the claim at a percentage of the maximum (20% for the meal and rest break 
claims, 30% for the wage statement claims, 50% for waiting time penalties, and 50% for 
reimbursement claims.  These percentages presumably reflect various risk-based contingencies, 
including problems of proof.  

Similarly, an estimate of PAGA penalties is provided, starting at a theoretical maximum of $10 
million. PAGA penalties are difficult to evaluate for a number of reasons: they derive from other 
violations, they include “stacking” of violations, the law may only allow application of the “initial 
violation” penalty amount, and the total amount may be reduced in the discretion of the court. (See 
Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and 
circumstances of the particular case, to do otherwise would result in an award that is unjust arbitrary 
and oppressive, or confiscatory.”]) 
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Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
immediately before filing the motion.  

The agreement provides that “If, for any reason the Court does grant Preliminary Approval, 
Final Approval or enter Judgment, Palacek reserves … all available defenses to the claims in the 
Action.”  (Mahoney Dec., Ex. A, par. 13.1.)  Presumably this was intended to state if “the Court does 
NOT grant” approval, Palacek reserves its defenses. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 
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allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $5,000 for plaintiff will 

be reviewed at time of final approval.  Criteria for evaluation of representative payment requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion and Conclusion 

Hearing required.  The Court requires some further explanation of the nature of the claims 

added in the First Amended Complaint, and whether they were the subject of proper investigation 

and negotiation. 

With that caveat, the settlement otherwise appears to be sufficiently fair, reasonable, and 

adequate to justify preliminary approval.  If the motion is granted, counsel will be directed to prepare 

an order reflecting this tentative ruling, the other findings in the previously submitted proposed 

order, and to obtain a hearing date for the motion for final approval from the Department clerk.  

Other dates in the scheduled notice process should track as appropriate to the hearing date.  The 

ultimate judgment must provide for a compliance hearing after the settlement has been completely 

implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before the 

compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims administrator 

pending satisfactory compliance as found by the Court. 
 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-01222 
CASE NAME:  LYONS VS PALECEK IMPORTS, INC. 
 *HEARING ON MOTION IN RE:  TO INTERVENE  
FILED BY: SARUCA, CRYSTAL 
*TENTATIVE RULING:* 
 

Plaintiff-Intervenor Crystal Saruca moves to for leave to intervene pursuant to Code of Civil 

Procedure (“CCP”) section 387. The motion is opposed by Class Plaintiffs and Defendant. For the 

following reasons, the motion is denied. 

Brief Factual and Procedural Background 

The original complaint in Lyons was filed on June 14, 2021, raising class action claims on 
behalf of non-exempt employees, alleging that defendant violated the Labor Code in various ways, 
including failure to pay minimum and overtime wages, failure to provide meal and rest breaks, failure 
to provide proper wage statements, failure to reimburse necessary business expenses, and failure to 
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pay all wages due on separation. The complaint included PAGA claims, based on notices previously 
provided to the LWDA.  A First Amended Complaint was filed on August 10, 2022. A motion for 
preliminary approval of class action settlement was filed October 14, 2022, and is set for hearing on 
this calendar. 

Intervener’s action, Saruca v Palacek Imports, Inc. (MSC21-01222) was filed December 6, 
2021.  It raised similar claims against the same defendant. The plaintiffs cooperated to some degree, 
and even considered a joint mediation, but had disagreements concerning the sharing of informal 
discovery. The mediation went forward with Lyons only, and reached a settlement agreement, which, 
if ultimately approved, would have preclusive effect on the defined class members. The proposed 
settlement would certify a class of all current and former hourly employees in California at any time 
between June 1, 2017 and the date of preliminary approval “excluding any persons who were 
represented by counsel, and had a civil action pending as of July 1, 2022.” Thus, the agreement was 
deliberately drafted not to preclude Saruca from proceeding on any individual claim, but to preclude 
any class claim. 

Legal Standard 

Intervention is governed by CCP § 387. CCP section 387 contemplates both mandatory and permissive 
intervention.  

CCP section 387(b) provides: 

If any provision of law confers an unconditional right to intervene or if the person 
seeking intervention claims an interest relating to the property or transaction which is 
the subject of the action and that person is so situated that the disposition of the 
action may as a practical matter impair or impede that person’s ability to protect that 
interest, unless that person’s interest in adequately represented by existing parties, 
the court shall, upon timely application, permit that person to intervene. 

To establish mandatory intervention, a proposed intervener must show (1) “‘an interest relating to 
the property or transaction which is the subject of the action’”; (2) the party is “‘so situated that the 
disposition of the action may as a practical matter impair or impede that person's ability to protect 
that interest’”; and (3) the party is not adequately represented by existing parties. (Siena Court 
Homeowners Assn. v. Green Valley Corp. (2008) 164 Cal.App.4th 1416, 1423–1424 (Siena Court).) 

CCP section 387(a) provides: 

Upon timely application, any person, who has an interest in the matter in litigation, or 
in the success of either of the parties, or an interest against both, may intervene in 
the action or proceeding. 

Under this provision, “‘the trial court has discretion to permit a nonparty to intervene where the 
following factors are met: (1) the proper procedures have been followed; (2) the nonparty has a 
direct and immediate interest in the action; (3) the intervention will not enlarge the issues in the 
litigation; and (4) the reasons for the intervention outweigh any opposition by the parties presently in 
the action. [Citation.]’” (Siena Court, supra, 164 Cal.App.4th at p. 1428.) 
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Analysis 

The primary governing authority her is Edwards v. Heartland Payment Systems, Inc. (2018) 29 
Cal.App.5th 725. In that case, the Edwards and Wilson complaints were filed on the same day, 
January 5, 2016, with amended complaints being filed on January 14, 2016 and February 29, 2016 
respectively. The Torres complaint was filed on March 4, 2016, and was amended to add a PAGA 
claim as well as additional allegations “which were not expressly identified in the Edwards or Wilson 
complaints.” (Id. at p.729.) The plaintiffs in Edwards reached a settlement and amended their 
complaint which “basically brought the Edwards case in line with the allegations in Wilson and 
Torres.” (Id. at 730.) The Torres plaintiffs moved to intervene in Edwards, which the trial court denied. 
The Court of Appeal found no error under either the mandatory or discretionary intervention 
provisions. 

There is one difficulty in applying Edwards in the context of an action that combines a labor 
code class action with PAGA claims. In Edwards, the settlements included both types of claims, but 
the court did not discuss the effect of the PAGA claims on the analysis. This is important because 
PAGA does not provide for any opportunity to object, nor does it permit exclusions from the 
settlement. Moreover, two other published Court of Appeal cases specifically address the issue: 
Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 56, and Shaw v. Superior Court (2022) 78 Cal.App.5th 
245, 263). Each case contemplates challenges to PAGA settlements through either intervention, 
motion to vacate the judgment under CCP section 663, and/or a motion for a new trial under CCP 
section 657. In Moniz, the challenging party was denied intervention (which was upheld by the court 
of appeal) and then post-judgment filed motions for a new trial and to vacate the judgment. Even 
though Moniz notes that “PAGA provides no mechanism for aggrieved employees, including those 
pursuing PAGA lawsuits, to be heard in objection to another PAGA settlement” (id. at 79), it 
concluded that the trial court had inherent power to hear and consider such objections. (Id.) Similarly, 
Shaw noted (citing to Moniz): “although there is no statute expressly governing objections by 
plaintiffs pursuing other PAGA representative actions (id. at p. 79), petitioners may seek to object to 
any proposed Paez settlement. We have no reason to believe these mechanisms—along with a 
statutory motion to vacate or set aside an approved settlement (id. at p. 71)—will be insufficient to 
mitigate petitioners’ concerns.” (Id., at 263.) Moreover, since Lyons and Palacek have negotiated an 
agreement that resolves both the PAGA and class claims, if Saruca successfully challenges the PAGA 
settlement, it will result in the unwinding of the entire settlement. 

 
Yet another wrinkle in the analysis is created by the provision in the settlement excluding 

Saruca from membership in the class. Presumably, if Saruca were to file objections to the settlement, 
Lyons and Palaceck would object on the ground that she has no standing to object, with good reason. 
But this may have unwittingly defeated one of Lyons’ best arguments—that Saruca could protect her 
interest by objection.   

That said, as in Edwards, the request for mandatory intervention fails on the second prong: 
“the party is so situated that the disposition of the action may as a practical matter impair or impede 
that person's ability to protect that interest.” (Id. at p.732.) The court in Edwards found it “manifestly 
correct” that “plaintiffs’ ability to protect their interest would not be practically impaired or impeded  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  11/17/2022 
 

 

18 

 

by the settlement … because they could opt out of or object to the settlement.” (Ibid.) Such is the 
case here with respect to Saruca’s individual claims and her PAGA claims. 

Here, the existence of options other than intervention, including the ability to file a motion 
pursuant to Code of Civil Procedure section 663, opt out, or object, demonstrate Saruca’s rights will 
not be impaired or impeded by the settlement. This is the case notwithstanding the settling parties 
attempt to abrogate Saruca’s standing with their settlement. The Court notes Saruca may also appeal 
this order denying her motion for leave to intervene. (County of Alameda v. Carleson, 5 Cal. 3d 730, 
736 (1971) [“[O]ne who is denied the right to intervene in an action … may appeal from the order 
denying intervention.”].) Moreover, the Court’s fiduciary duties in approving the final settlement will 
further protect Saruca’s interests as well as the interests of the entire settlement class. (Edwards, 
supra, 29 Cal. App. 5th at 734 [“we see no reason why the court's fiduciary duties to review the 
settlement cannot reinforce the conclusion that the Torres plaintiffs' ability to protect their interests 
would not be practically impaired or impeded by the settlement.”].) 

 As to the PAGA claims, this Court is inclined to follow the indication of Moniz and Shaw that a 
court has inherent authority as part of the PAGA approval process to consider objections to the PAGA 
settlement by other aggrieved employees, including Saruca. 

As to permissive intervention, “The trial court has discretion to permit a nonparty to 
intervene where the following factors are met: (1) the proper procedures have been followed; (2) the 
nonparty has a direct and immediate interest in the action; (3) the intervention will not enlarge the 
issues in the litigation; and (4) the reasons for the intervention outweigh any opposition by the 
parties presently in the action." (Siena Court, supra, at p. 1428.) The Court finds Saruca’s request for 
permissive intervention unpersuasive as well. Her reasons for intervention do not outweigh 
Defendants’ and the non-moving Plaintiffs’ opposition thereto in light of her right to be heard on the 
judgment. (Shaw, supra, at p. 263.) 

Here, “[d]espite all of [Saruca’s] various arguments, [she] truly only seek[s] one goal-to 
challenge the adequacy of the settlement in [Lyons].” (Edwards, supra, 29 Cal. App. 5th at 733.) In this 
regard, intervention is unnecessary, because Saruca “may object to the class settlement and point out 
why [she] believe[s] it is unfair or inadequate.” (Id.) Through this process, Saruca “will receive 
additional protection from the [Court], which must approve any settlement in order to prevent fraud, 
collusion or unfairness to the class.” (Id.) 

A significant portion of Saruca’s argument here involves what she sees as a clear reverse 
auction, allowing the defendant to settle the case with the lowest bidder.  But the apparent forum for 
raising such a claim is the settlement approval process, not the intervention process. 

Consequently, proposed Intervenor Crystal Saruca’s motion to Intervene is denied. 
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10. 9:00 AM CASE NUMBER:  MSC22-00420 
CASE NAME:  URRUTIA, ET AL. VS AMERICAN AUTOMOBILE 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION, DISMISS PLAINTIFFS CLASS CLAIMS, AND 
STAY ACTION  
FILED BY: AMERICAN AUTOMOBILE ASSOCIATION OF NORTHERN CALIFORNIA, NEVADA & UTAH, A 
CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Automobile Association of Northern California, Nevada & Utah 

(“Defendant”) Motion to Compel Arbitration, Dismiss Plaintiffs’ Class Claims, and Stay Action 

(“Motion”).  

For the following reasons, Defendant’s Motion to Compel Arbitration, Dismiss Plaintiffs’ Class Claims, 

and Stay Action is granted. Plaintiffs class claims are dismissed. This matter is stayed as to the 

individual causes of action pending resolution of the Parties arbitration of those claims.  

Factual Background 

Plaintiff Brett Roche was hired by Defendant as a Tow Service Driver in February 2020. He worked for 

Defendant until March 2021. Plaintiff Daniel Urrutia was hired by Defendant as an Insurance 

Associate in June 2017. He worked for Defendant until February 2020.  

Both Plaintiffs signed the same Arbitration Agreement as part of their onboarding procedure before 

starting work for Defendant. This process was conducted using the Workday human capital 

management software program and made use of electronic signatures for the documents.  

On March 4, 2022, Plaintiffs filed a Class Action Complaint alleging seven Labor Code violations and a 

claim for unfair business practices under Business and Professions Code section 17200 et seq. On April 

27, 2022 a joint stipulation and order was filed wherein the Parties agreed to extend the time 

Defendant had to respond to the Complaint to allow time for them to meet and confer regarding 

Defendant’s request that “Plaintiffs stipulate to submit their individual claims to arbitration and 

dismiss all class claims raised in the Complaint pursuant to Plaintiffs’ arbitration agreements with 

Defendant.” A second joint stipulation and order was entered on May 25, 2022 again extending the 

time for Defendant to respond to the Complaint to allow the Parties to continue discussions regarding 

arbitration.  

Thereafter, Defendant filed an Answer on July 8, 2022 which included as its first affirmative defense, 

Lack of Jurisdiction – Arbitration Agreement. Defendant filed the instant motion to compel arbitration 

on October 14, 2022.  
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Analysis 

Procedure and Burden of Proof on Motion to Compel Arbitration 

Whether or not the arbitration clause is governed by federal law, the threshold issue of whether a 

valid and enforceable agreement to arbitrate exists is determined under California law and 

procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 

(“Rosenthal”).) Where, as here, the arbitration agreement states that it is construed and governed by 

the Federal Arbitration Act (“FAA”), the FAA applies. (Rodriguez v. American Tech., Inc. (2006) 136 

Cal.App.4th 1110, 1121-22.)  

The moving party bears the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Rosenthal, 14 Cal.4th at 413; Alvarez v. Altamed Health Services 

Corp. (2021) 60 Cal.App.5th 572, 580.) Once the existence of an arbitration agreement is established, 

the burden is on the party opposing arbitration to prove a defense to its enforcement. (Alvarez, 60 

Cal.App.5th at 580.) If a written arbitration agreement exists, it will be enforced unless there are 

grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125.) 

Waiver of Arbitration 

“[A] party who resists arbitration on the ground of waiver bears a heavy burden [cite], and any doubts 

regarding waiver allegations should be resolved in favor of arbitration.” (St. Agnes Medical Center v. 

PacifiCare of California (2003) 31 Cal.4th 1187, 1195.) The general rule is that “waiver generally does 

not occur where the arbitrable issues have not been litigated to judgment.” (Id. at 1201.) Both state 

and federal law are in accord. (Id. at 1195.) 

The courts look to a number of factors when determining waiver of a right to arbitrate. (St. Agnes 

Medical Center, 31 Cal.4th at 1196 listing six factors to consider.) First, the court can consider 

“‘whether the party’s actions are inconsistent with the right to arbitrate.” (Ibid. quoting Sobremonte v 

Superior Court (1998) 61 Cal.App.4th 980, 992.) Second, “whether ‘the litigation machinery has been 

substantially invoked’ and the parties ‘were well into preparation of a lawsuit’ before the party 

notified the opposing party of an intent to arbitrate.” (Ibid.) Third, “whether a party either requested 

arbitration enforcement close to the trial date or delayed for a long period before seeking a stay.” 

(Ibid.) Fourth, “whether a defendant seeking arbitration filed a counterclaim without asking for a stay 

of the proceedings.” (Ibid.) And finally, “whether important intervening steps [e.g. taking advantage 

of judicial discovery procedures not available in arbitration] had taken place.”  

Plaintiffs cite to a single case wherein the Supreme Court held that a finding of prejudice is not 

required to establish a waiver of an entitlement to arbitrate – Morgan v. Sundance, Inc. (2022) 142 

S.Ct. 1708. They then argue that Plaintiffs’ have ‘engaged in litigation conduct’ by filing an Answer on 

July 8, filing a CMC statement in October, and attending the CMC in November. Plaintiffs do not 

address any of the other factors.  
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Plaintiffs ignore the multiple joint extensions filed by the Parties which clearly state that Defendants 

are given additional time because “Defendants have requested that Plaintiffs stipulate to submit their 

individual claims to arbitration and dismiss all class claims raised in the Complaint pursuant to 

Plaintiffs’ arbitration agreement with Defendant.” (See e.g. Joint Stipulation to Continue Defendant’s 

Responsive Pleading Deadline and Order dated April 27, 2022.) After the extensions to allow the 

Parties time to meet and confer regarding the arbitration issue, Defendant was required to file an 

Answer – which specifically included as the first affirmative defense: Lack of Jurisdiction – Arbitration 

Agreement.  

It is clear that Defendant has maintained that this matter should properly be in arbitration since its 

inception. None of the factors mentioned above weigh in favor of a finding of waiver. Any delays in 

attempting to move the matter to arbitration reside with Plaintiffs.  

Based on the above, Defendant has not waived its right to seek arbitration.  

Validity of Arbitration Agreement 

As an initial matter, Defendant has provided ample evidence to show that Plaintiffs signed the 

Arbitration Agreement electronically. (See generally Declarations of Leslie Dazzi, Laura Heyne, Justina 

Lambert, Jennifer Olson, and Randy Strain.) Plaintiffs do not dispute that they signed the Arbitration 

Agreement. Nor do they submit any evidence disputing Defendant’s position – not even a declaration 

by either Plaintiff explaining their positions. As such, Defendants have met their burden to show there 

is an arbitration agreement at issue. (Condee v. Longwood Management Corp. (2001) 88 Cal.App.4th 

215, 218-19.)  

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to its enforcement. (Alvarez v. Altamed Health Services Corp., supra, 60 

Cal.App.5th at 580.) Plaintiffs argue that the Arbitration Agreement is invalid due to procedural and 

substantive unconscionability. Plaintiffs thus have the burden of producing evidence and facts that 

support their claims.  

Unconscionability 

As an initial matter, it is worth noting that (as noted above) Plaintiffs have produce no evidence to 

support the arguments in their opposition. Neither Plaintiff submits a declaration in support of their 

position, nor do they submit any other evidence to support their claims. 

The “unconscionability doctrine ‘has both a procedural and a substantive element.’” (OTO, L.L.C. v. 

Kho (2019) 8 Cal.5th 111, 125.) “The procedural element addresses the circumstances of contract 

negotiation and formation, focusing on oppression or surprise due to unequal bargaining power. 

Substantive unconscionability pertains to the fairness of an agreement’s actual terms and to 

assessments of whether they are overly harsh or one-sided.’” (Ibid. quoting Pinnacle, supra, 55 

Cal.4th at 246.)  
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“Both procedural and substantive unconscionability must be shown for the defense to be established, 

but ‘they need not be present in the same degree.’” (OTO, L.L.C. 8 Cal.5th at 125.) “Instead, they are 

evaluated on a ‘sliding scale.’” (Ibid.) “[T]he more substantively oppressive the contract term, the less 

evidence of procedural unconscionability is required to ‘conclude that the term is unenforceable.’” 

(Ibid.) “Conversely, the more deceptive or coercive the bargaining tactics employed, the less 

substantive unfairness is required.” (Ibid.)  

“The ultimate issue in every case is whether the terms of the contract are sufficiently unfair, in view 

of all relevant circumstances, that a court should withhold enforcement.” (Ibid. quoting Sanchez v. 

Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 912.) 

 Procedural Unconscionability 

A procedural unconscionability analysis ‘begins with an inquiry into whether the contract is one of 

adhesion.’” (OTO, L.L.C., supra, 8 Cal.5th at 126 quoting Armendariz v. Foundation Health Psychcare 

Services, Inc. (2000) 24 Cal.4th 83, 113.) “An adhesive contract is standardized, generally on a 

preprinted form, and offered by the party with superior bargaining power ‘on a take-it-or-leave-it 

basis.’” (Ibid. quoting Baltazar v. Forever 21, Inc. 2016) 62 Cal.4th 1237, 1245.) “Arbitration 

agreements imposed as a condition of employment are typically adhesive….” (Ibid.) When presented 

with a such a situation, the “pertinent question … is whether circumstances of the contract’s 

formation created such oppression or surprise that closer scrutiny of its overall fairness is required.” 

(Ibid.) “By itself, however, adhesion establishes only a ‘low’ degree of procedural unconscionability.” 

(Davis v. Kozak (2020) 53 Cal.App.5th 897, 907.)  

“Oppression occurs where a contract involves lack of negotiation and meaningful choice…” (OTO, 

L.L.C., supra, 8 Cal.5th at 126 quoting Pinnacle, supra, 55 Cal.4th at 247.) Surprise for purposes of 

procedural unconscionability arises where the allegedly unconscionable term “is hidden within a 

prolix printed form.” (Pinnacle, supra, 55 Cal.4th at 247.) Small font size and the form and manner in 

which the arbitration provision appears are relevant to the issue of surprise. (Fisher, supra, 66 

Cal.App.5th at 1098-1104.) 

None of Plaintiffs claims regarding alleged procedural unconscionability are supported by the 

evidence.  

First, their claim that there is “no evidence that at any time during their interviewing pre-hiring 

process were they ever informed at any time that signing an agreement to arbitrate was a strict 

condition of employment” (Opp. at 5:28-6:2) is belied by the facts – and their own opposition. Two 

pages earlier, Plaintiffs assert that copies of their employment letters informed them “among other 

things that as a condition of employment they must accept the terms of the company’s arbitration 

agreement …” (Opp. at 3:26-4:5 citing Decl. of Justina Lambert ¶¶9, 13 and Exs. A and D thereto.) 

Both Plaintiffs were informed of the Arbitration Agreement in their offer letters. Mr. Roche 18 days  
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and Mr. Urrutia 14 days before they signed the Arbitration Agreement. (Lambert Decl. ¶¶9-11, 13-15, 

Exs. A-F.) As such, both Plaintiffs had at least two weeks to consider whether to sign an arbitration 

agreement before they started working for Defendant.  

Second, Plaintiffs’ argument that the Arbitration Agreement was not conspicuous (i.e. that it was 

‘melded together’ with other onboarding documents or part of the Employee Handbook) is likewise 

disproven by the evidence presented by Defendant. The Arbitration Agreement was a separate 

document, with the title “ARBITRATION AGREEMENT” at the top (Lambert Decl. Exs. B, E.) It was not a 

part of the Employee Handbook.  

Third, Plaintiffs’ assertions regarding the time they spent signing the onboarding documents 

(including the Arbitration Agreement) are a misinterpretation of the facts and immaterial. Plaintiffs 

argue that they were given insufficient time to consider the Arbitration Agreement. They contend 

that Plaintiff Roche “read, understood, and voluntarily signed and entered into multiple highly 

important, legally binding agreements, including the Arbitration Agreement” in less than twelve 

minutes, and Plaintiff Urrutia signed and accepted the Arbitration Agreement and Employee 

Handbook at the same time and during the same Login session. (Opp. at 4:7-5:3.) Thus, as for Plaintiff 

Urrutia, the “Confidentiality Agreement, the Arbitration Agreement and the Employee Handbook 

were purported reviewed and acknowledged in less than one minute.” (Opp. at 6:17-19.)  

Notably, Plaintiffs do not claim that they were only provided the above amounts of time to review 

and sign the documents. Instead, the evidence shows that Plaintiffs had access to the documents for 

a number of days and could have taken as much time as they desired to review and sign the 

documents. For example, Plaintiff Roche was sent an email on February 3, 2020 welcoming him to 

Defendant, confirming his started date of February 5, 2020, and directing him to set up his Employee 

Workday Account. (Dazzi Decl. ¶8, Ex. E.) He logged onto his Workday account twice on February 3, 

2020, once in the early afternoon and once later in the evening. (Dazzi Decl. ¶9-12.) It was during this 

evening session that he electronically signed all the employment materials, including the Arbitration 

Agreement.  

Plaintiff Urrutia was provided with his login information for Workday on May 23, 2017 and 

commenced work on June 5, 2017. Thus, he had approximately two-weeks to log in and review the 

materials. He first logged into his account on May 31, 2017. (Dazzi Decl. ¶17.) After resetting his 

password that day, and making some changes to his personal information, he then had access to the 

Workday platform and could have accessed the documents at his leisure. (Id. at ¶18-19.) Plaintiff then 

appears to have chosen to wait until the morning of June 5, 2017 to log in and electronically sign all 

the employment documents. (Id. at ¶20.)  

None of the above evidence shows that Plaintiffs were limited in the time they had to read and 

review the employment materials. Instead, it shows that Plaintiffs had access to the documents and 

chose to accept them in a short period of time. “The fact that [Plaintiffs] either chose not to read or 
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take the time to understand [the Arbitration Agreement] is legally irrelevant.” (Harris v. TAP 

Worldwide, LLC (2016) 248 Cal.App.4th 373, 383.) “An arbitration clause within a contract may be 

binding on a party even if the party never actually read the clause.” (Pinnacle, supra, 55 Cal.4th at 

236.) 

None of the above establishes Plaintiffs’ claim that there was procedural unconscionability in the 

process used to have them sign the Arbitration Agreements.  

 Substantive Unconscionability 

"A contract term is not substantively unconscionable when it merely gives one side a greater benefit; 

rather, the term must be 'so one-sided as to "shock the conscience." '[Citation omitted.]" (Pinnacle, 

supra, 55 Cal.4th at 246 [quoting 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 

1213].) 

Plaintiffs only argument regarding the substance of the Arbitration Agreement appears to relate to 

their position that it includes a wholesale waiver of Plaintiffs’ right to bring a PAGA representative 

action. (See e.g. Opp. at 11:3-9.) To begin with, Plaintiffs do not allege any PAGA or other 

representative claims in this matter. As such, any potential waiver regarding such causes of action are 

irrelevant to this action. In addition, as Defendant points out, Plaintiffs citation to, and quotation of, 

the Arbitration Agreement is wrong. (Reply at 12:10-27.)  The actual Arbitration Agreement does not 

include a wholesale waiver of all representative actions, but does require arbitration of all individual 

claims. (Lambert Decl. Ex. B, E.) 

Even if there were a waiver of PAGA claims (which, again, Plaintiffs do not assert such claims), the 

Arbitration Agreement has a severability clause which would severe that provision while keeping the 

rest of the Agreement in force. (See e.g. Viking River Cruises, Inc. v. Moriana (June 15, 2022) 142 S.Ct. 

1906, 1924; Levin v. Caviar, Inc. (N.D. Cal. 2015) 146 F.Supp.3d 1146, 1159.) 

Thus, Plaintiffs have failed to show any substantive unconscionability in the Arbitration Agreement.  

Class Action Waiver 

Under the FAA, courts are “to enforce arbitration agreements according to their terms – including 

terms providing for individualized proceedings.” (Epic Sys. Corp. v. Lewis (2018) 138 S.Ct. 1612, 1619; 

see also Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp. (2010) 559 U.S. 662, 684 holding that a “party 

may not be compelled under the FAA to submit to class arbitration unless there is a contractual basis 

for concluding that the party agreed to do so.”)  

Here, not only is there no agreement to allow class arbitration, there is an explicit waiver of any class 

action, and an explicit statement that the arbitrator may not “preside over any form of a 

representative or class proceeding.” (Lambert Decl. Ex. B, E.) Plaintiffs do not make any arguments  

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  11/17/2022 
 

 

25 

 

attempting to undermine this clear class waiver. As such, Plaintiffs have waived their ability to assert 

class claims.  

Stay of Proceedings 

Under the FAA, if claims in a matter are referable to arbitration, upon the application of a party, the 

court shall stay the proceedings pending the outcome of the arbitration. (9 U.S.C. §3.) Defendant 

requests that this matter be stayed pending conclusion of the arbitration. The Court agrees, and stays 

this matter, with respect to the individual causes of action, pending resolution of the arbitration.  

Based on the above, Defendant’s Motion to Compel Arbitration, Dismiss Plaintiffs’ Class Claims, and 
Stay Action is granted. Plaintiffs class claims are dismissed. This matter is stayed, with respect to the 
individual causes of action, pending resolution of the Parties arbitration. 
 
Further case management conference set for December 7, 2022 is hereby vacated.  A status of 
arbitration hearing is set for May 19, 2022 at 8:30 a.m. 
 
The parties are advised that this case is reassigned for all purposes to Department 12, the Honorable 

Charles Treat, as of 1/3/23. 

 
 

  

 


